IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KRI STI N GALONSKY . CVIL ACTI ON
vs. . 07- 1469

ADAMAR OF NEW JERSEY, | NC.
| ndi vidually & t/d/ b/a TROPI CANA
CAS|I NO AND RESCORT

and
AZTAR CORPORATIQN, Individually &
t/d/ b/ a TROPI CANA CASI NO AND RESORT

MEMORANDUM AND ORDER

JOYNER, J. JULY 31, 2007

This case is now before the Court for resolution of
Def endants’ Mdtion to Transfer Venue. For the reasons that
follow, the notion is granted and the case is transferred to the
United States District Court for the District of New Jersey.

Factual Backgr ound

This case arises out of an incident that occurred on March
12, 2005 as Plaintiff Kristin Galonsky exited a “conedy cl ub”
owned by Defendants’ Adamar t/d/b/a Tropicana et. al
(“Tropicana”). Wiile leaving the club, which is situated in the
Tropi cana Casio, Plaintiff allegedly slipped and fell on
decorative stone causing her to sustain injury.

On February 9, 2007, Plaintiff sued Tropicana in the United
States District Court for the District of New Jersey in Canden
for her injuries. Then, on March 12, 2007, Plaintiff filed a

second conpl aint in the Pennsylvania Court of Comon Pleas in



whi ch she all eged the sane operative facts as she had in the
initial federal conplaint. Tropicana renoved that action to this
Court and now noves under 28 U.S.C. 1404(a) to transfer the case
to the district court in New Jersey. Plaintiff’s conplaints

all ege that she is a citizen of Pennsylvania and Defendants are
citizens of states other than Pennsyl vani a.

St andards Gover ni ng Transfer of Venue Under 1404(a)

When deciding a notion to transfer venue under 28 U.S. C
1404(a), the Court must first consider the |anguage of the
statute which provides that a district court may transfer a civil
action to any other district court where the action m ght have
originally been brought “[f]or the conveni ence of the parties and
witnesses, [or] in the interest of justice.”! 28 U S. C. 1404(a).
The Court need not confine itself to the three considerations
enunerated in the statute (conveni ence of the parties,
conveni ence of the witnesses, and the interest of justice) but
may “consider all relevant factors to determ ne whether on
bal ance the litigation would nore conveniently proceed and the
interests of justice be better served by transfer to a different

forum” Jumara v. State Farmlns. Co., 55 F.3d 873, 879 (3d G

1995) (quoting 15 Wight, MIler & Cooper 8 3847). |In practice,

1 The Court is not satisfied that it has subject matter
jurisdiction. Plaintiff’s state conplaint, renoved to this Court by
def endants, only alleges danages in excess of $50,000. |In light of the

fact that the district court in New Jersey has al ready sua sponte raised
t he question of whether it has subject matter jurisdiction and a decision
is pending on that issue, this Court will defer to the New Jersey court
to decide this issue.



courts have routinely considered a conbination of “private” and
“public” factors which include: (1) plaintiff’s choice of forum
(2) relative ease of access to sources of proof; (3) relative
congestion of the dockets at the transferor and transferee
courts; (4) local interest in deciding controversies in the

| ocati on where they occurred; (5) famliarity of the district
judge with applicable state |law, and (6) any other considerations
that m ght make trial easy, expeditious and inexpensive. See

Id.; Gulf Gl v. Glbert, 330 U S. 501, 508-09 (1947). And

al t hough the noving party need not prove that a transfer would
satisfy all these elenents, it has the burden of denonstrating
that a case would be better off in the transferee court. |Inre

United States, 273 F.3d 380, 388 (3d Cir. 2001).

Di scussi on

Al t hough courts consider a variety of factors, special

deference is given to Plaintiff’s choice of forum See Shutte v.

Arnco Steel Corp., 431 F.2d 22, 25 (3d Cir. 1970) (“It is black

letter law that a plaintiff’s choice of a proper forumis a

par anmount consideration in any determ nation of a transfer
request, and that choice should not be disturbed |ightly)
(internal quotation omtted). A plaintiff's preferred forumis
evi denced by where they initially file the conplaint. 2002 U.S.

Dist. LEXIS 1095, at *4 (E.D. Pa. Jan 24, 2002).

Here, Plaintiff initially filed her conplaint in the

district court of New Jersey so the preferred forum appears to be



New Jersey. Since then Plaintiff has apparently changed her m nd
and now argues that Pennsylvania is her preferred forum
Plaintiff, though her attorney, could have filed suit in New
Jersey (in either state or federal court) or Pennsylvania (in
either state or federal court). By actively choosing two
separate foruns, Plaintiff has denonstrated to the Court that she
iswlling tolitigate in either. Moreover, if the Court were to
di sregard the initial filing, as urged by Plaintiff, it would be
i nappropriately intruding into the managenent of Plaintiff’s
case. Thus, the Court will not consider Plaintiff’s choice of

forumin its decision

As to the relative accessability to sources of proof,
Plaintiff repeatedly notes in her brief that this Court is
situated a nmere eight mles fromthe district court in New
Jersey. See Pl.’s Mem Qpp. Trans. Mdt. 3. As such, the Parties
and witnesses will suffer only negligible differences in travel
expenses regardl ess of whether the action is allowed to proceed
inthis Court or is transferred to New Jersey. Moreover, the
sources of proof are evenly divided between the two forum states.
For exanple, Plaintiff was evaluated and cared for by a variety
of individuals nost of whomlive and work in New Jersey. The
“security teani that responded to the scene of Plaintiff’s fall,
an energency nedical technician that transported Plaintiff to the
hospital, and the two doctors who initially treated Plaintiff at

the hospital all live and work in New Jersey. See Harrison Aff.



2. Additionally, many of the individuals able to testify to the
condition and design of the area where the incident occurred al so
live and work in New Jersey. See Id. at 2-3. On the other hand,
Plaintiff’s parents and friend, who were present at the scene of
the fall and witnessed the fall itself, reside in Pennsylvania.?
See PI.” Mem QOpp'n Mot. Trans. 3. Also, Plaintiff’'s “fol |l ow up”
care was provided by doctors who live and work in Pennsyl vani a.
Id. And so, the Court finds that both foruns offer relatively
equal access to the sources of proof and does not base its

decision on this factor.

As to the remaining factors, the Court finds few significant
di fferences between this Court and the district court in New
Jersey. First, the Court cannot find (and the parties do not
cite) anything to suggest that one docket is particularly
congested in relation to the other. Next, because the parties
are from Pennsyl vani a and New Jersey, respectively, both states
have an equal interest in resolving the dispute |ocally.
Finally, both this Court and the district court in New Jersey are
nore than capabl e of applying New Jersey tort |aw, although we
believe it is self-evident that the New Jersey district court has
a far greater famliarity with the tort [ aw of New Jersey than

does this one.

2 While, for the purpose of this notion, the Court will accept
that Plaintiff, her parents, and her friend, reside in Pennsylvania,
Plaintiff has failed to subnit any evidence to support this assertion.

I ndeed, Tropicana, citing a posting fromthe internet site “M/Space,”
di sputes Plaintiff’s citizenship.



The Court is left, therefore, to consider any other factors
whi ch m ght nmake the trial easy, expeditious and inexpensive.

See @ulf Gl v. Glbert, 330 U S. at 508-09; Junmara v. State Farm

Ins. Co., 55 F.3d at 879. Here, the Court is guided by the
pur pose of the statute which is to prevent “waste of tine, energy
and noney and to protect litigants, w tnesses and the public

agai nst unnecessary inconveni ence and expense.” Van Dusen v.

Barrack, 376 U S. 612, 616 (1964) (internal quotation omtted).
It was not created to sinply “shift the inconvenience from one

party to the other.” Superior Precast, Inc. v. Safeco Ins. Co. of

Anerica, 71 F.Supp.2d 438, 446 (E.D. Pa. 1999).

Al though Plaintiff’s case pending before the district court
in New Jersey is currently stayed, the parties have al ready
expended time and noney litigating it there. The Court sees no
reason to waste these efforts by requiring the parties to
resubmt, and possibly redraft, the sane pl eadi ngs here.

Further, the parties have suffered a delay in the resolution of
their case as Plaintiff attenpts to cure the jurisdictional
defects in her conplaint pending in the district court in New
Jersey. As previously noted, this Court is not satisfied that it
has subject matter jurisdiction so there would be additional
delay as we sort out the question of whether the m nimum anount
in controversy has been satisfied here. The district court in
New Jersey has already raised this issue and Plaintiff has

already filed a “Statenment in Support of Jurisdiction” in that



court. See Def.’s Ex. G Again, the Court sees no reason to
waste Plaintiff’'s efforts, or those of the district court in New
Jersey, by allowing this case to proceed here. For all of these
reasons, the Court finds that transferring this case to the
district court in New Jersey will resolve this case nore

efficiently.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KRI STI N GALONSKY : CVIL ACTI ON
VS.
ADAVAR OF NEW JERSEY, | NC. 07-1469

I ndi vidual |y & t/d/ b/a TROPI CANA
CASI NO AND RESORT

and
AZTAR CORPORATIQN, Individually &
t/ d/ b/ a TROPI CANA CASI NO AND RESORT
ORDER

AND NOW this 31st day of July, 2007, upon

consi deration of the Defendants’ Mdtion to Transfer Venue

Pursuant to 28 U. S.C. 1404(a) and Plaintiff’s Response thereto,

it is hereby ORDERED that the Mdtion is GRANTED and this case is

transferred to the United States District Court for the District

of New Jersey in Canden.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER,



